
February 28, 2020 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

LAWRENCE G. WASDEN 

Representative Melissa Wintrow 
Idaho House of Representatives 
Capitol Building, 
Boise Idaho 83720 

Via Email: mwintrow@house.ldaho.gov 

Re: Proposed Legislation Establishing Sexual Assault as Grounds to Obtain a 
Civil Protection Order 

Dear Representative Wintrow, 

This letter is in response to your recent inquiry, posing several questions concerning HB 

383 and RS 27797. 

QUESTIONS PRESENTED 

1. Does the Lautenberg Amendment require a use of prior force for its 

restrictions to apply to domestic violence protection orders? 

2. Are there challenges that would be posed if the definition of sexual 

abuse in the Domestic Violence Protection Act was sexual battery with 

use of force or other sexual crimes of a felony nature, and the definition 

of sexual assault was the definition proposed in HB 383 or RS 27797? 

3. What would the practical implications be of adding language to the 

Sexual Assault Civil Protection Act to restrict the use of the definition to 

the proposed new chapter 97 only? 

Criminal Law Division 
P.O. Box 83720, Boise, Idaho 83720-0010 

Telephone: (208) 334-2400, FAX: (208) 854-8074 
Located at 700 W. State Street 

Joe R. Williams Building, 4th Floor 



Page 2 
February 28, 2020 

4. Would situations that currently qualify for a protection order under 

chapter 63, title 39 would no longer qualify if the proposed definition of 

"sexual abuse" was added as I.C. § 39-6303(1 O)? 

BRIEF ANSWER 

1. No. The Lautenberg Amendment does not require a court finding of use 

of prior force for its restrictions to apply to a domestic violence protection 

order. 

2. There are no constitutional concerns with having different definitions for 

sexual abuse in the Domestic Violence Protection Act, and for sexual 

assault in HB 383. 

3. The practical effect of limiting the application of HB 383's proposed 

definition of sexual assault to sexual assault protection orders 

authorized under HB 383 would be to restrict use of the definition for 

purposes other than sexual assault protection orders. 

4. The proposed definition of sexual abuse excludes some situations 

currently covered by the statute and may entirely exclude felonies 

identified in chapter 15, title 18. 

ANALYSIS 

1. The Lautenberg Amendment does not require a prior use of force to restrict gun rights. 

The Lautenberg Amendment, also known as the Domestic Violence Offender Gun 
Ban, is codified at 18 U.S.C. §§ 922(g)(8) and (g)(9) and provides: 

(g) It shall be unlawful for any person--

(8) who is subject to a court order that--

(A) was issued after a hearing of which such person received actual 
notice, and at which such person had an opportunity to participate; 

(B) restrains such person from harassing, stalking, or threatening an 
intimate partner of such person or child of such intimate partner or 
person, or engaging in other conduct that would place an intimate 
partner in reasonable fear of bodily injury to the partner or child; and 
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(C)(i) includes a finding that such person represents a credible threat 
to the physical safety of such intimate partner or child; or 

(ii) by its terms explicitly prohibits the use, attempted use, or 
threatened use of physical force against such intimate partner or 
child that would reasonably be expected to cause bodily injury; or 

(9) who has been convicted in any court of a misdemeanor crime of 
domestic violence, 

to ship or transport in interstate or foreign commerce, or possess in or 
affecting commerce, any firearm or ammunition; or to receive any firearm or 
ammunition which has been shipped or transported in interstate or foreign 
commerce. 

18 U.S.C. § 922(g)(8)-(9). 

To summarize, under 18 U.S.C. § 922(g)(8) 1, the Lautenberg Amendment restricts 

an individual's ability to possess a firearm if a court order exists and three elements are 

established: 

A. The order was issued after a court hearing, for which the individual received 

the required notice and at which hearing had an opportunity to participate; and 

B. The order restrains the individual from certain activities against an intimate 

partner of the individual, the child of the intimate partner, or the child of the 

individual; and 

C. (i) The order includes a finding that the individual represents a credible threat 

to the physical safety of such intimate partner or child, or 

(ii) The terms of the order explicitly prohibit the use, attempted use, or 

threatened use of physical force against such intimate partner or child that 

would reasonably be expected to cause bodily injury. 

Your question appears to relate to the third element, identified above as C. The third 

element is not established by a court finding that there was a past use of force or past 

threat of force. Rather, one way the third element can be established is if the order 

1 A different section of the Lautenberg Amendment, found at 18 U.S.C. § 922(g)(9) restricts an individual's ability to 
possess a firearm if the individual has been convicted of a misdemeanor crime of domestic violence. This is an 
entirely separate basis than the court order basis described in 18 U.S.C. § 922 (g)(8). 
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explicitly prohibits a (future) use of force, attempted force or threatened use of force that 

would reasonably be expected to cause bodily injury. 

2. We have not identified any constitutional issues with enacting different statutory 
definitions for sexual assault and sexual abuse. 

Your second question asks whether there would be any "challenges" posed if the 

definition of "sexual abuse" in the Domestic Violence Civil Protection Act was different 

than the definition of "sexual assault" proposed in HB 383. I am interpreting your question 

to ask if there are any potential legal challenges that could be made if those terms were 

defined differently. As explained below, we have not identified any constitutional 

concerns with using different definitions for these two terms. 

The Domestic Violence Crime Protection Act is contained in Title 39, Chapter 63 of 

the Idaho Code. The stated intent of the Act is to expand the ability of the courts to assist 

victims of domestic violence by providing a legal means for those victims to seek 

protection orders to prevent further incidents of abuse. I.C. § 39-6302. Upon a showing 

that there is an immediate and present danger of domestic violence to the petitioner, the 

court may issue a protection order. I.C. § 39-6306(1 ). "Domestic violence" is defined in 

1.C. § 39-6303(1 ): 

"Domestic violence" means the physical injury, sexual abuse or forced 
imprisonment or threat thereof of a family or household member, or of a 
minor child by a person with whom the minor child has had or is having a 
dating relationship, or of an adult by a person with whom the adult has had 
or is having a dating relationship. 

The Act, however, does not define the term "sexual abuse".2 Your question, however, 

supposes the following definition for purposes of the Act, "sexual battery with use of force 

or other sexual crimes of a felony nature." 

Proposed HB 383 and RS 27797 contain the same definition for "sexual assault." 

That definition refers to "sexual conduct," which the legislation in turn defines in several 

ways, two of which refer to existing I.C. § 18-924, which defines the misdemeanor crime 

2 Idaho's Child Protection Act defines the phrase 11sexual abuse" for purposes of that Act. See I.C. § 16-1602(6)(ii). 
The phrase 11sexual abuse" also appears in other sections of the Idaho Code. For example, I.C. § 18-1505B discusses 
the elements of the felony crime of 11Sexual abuse and exploitation of a vulnerable adult"; and I.C. § 18-1506 
discusses the elements of the felony crime of 11Sexual abuse of a child under the age of 16 years." 
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of sexual battery. The elements of sexual battery do not include the use of force, nor do 

they include "other sexual crimes of a felony nature." 

The terms "sexual abuse" and "sexual assault" are different. Because "sexual 

abuse" is not currently defined in the context of the Domestic Violence Crime Prevention 

Act, it is unclear whether the legislature intended it to encompass different activity than 

that included in the proposed definition of "sexual assault." We also noted that the term 

"sexual abuse" has yet a different definition for purposes of the Child Protection Act. Each 

of these acts affects differently situated individuals. We have not identified a 

constitutional issue with these differing definitions. The fact the terms "sexual abuse" and 

"sexual assault" address similar concepts does not legally require that they have the same 

definition. 

3. Restricting the definition of "sexual assault" to the proposed new chapter 97 would 
operate to advise courts and litigants that the definition only applies to petitions 
brought under that chapter. 

Your final question asks what the "practical implications" would be of including 

language in HB 383/RS 27797 that limited the definition of "sexual assault" to the 

proposed new chapter 97. H B 383/RS 27797 propose the creation of a new chapter 97 

of the Idaho Code, which would be called the "Sexual Assault Protection Act." Under RS 

27797, the Act would create a process for non-intimate partners who are victims of sexual 

assault to seek a protection order against the individual(s) who assaulted them. If RS 

27797 included language indicating the definition of "sexual assault" contained in the RS 

was only for purposes of the Act, the practical effect would be to limit application of that 

definition to applications for sexual assault protection orders. Such limiting language 

appears in other sections of the Idaho Code, including but not limited to the definition of 

"sexual abuse" as it is used in the Child Protection Act. See I.C. § 16-1602(6)(a)(ii). The 

use of such limiting language restricts the use of the definition to proceedings under that 

title, chapter or section, depending on how the limitation is worded. 

We must note, however, that despite such a written restriction judges may still look to 

this definition for guidance in defining the term sexual assault for other purposes, or for 

guidance when considering other code sections that have similar terms that are not 
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defined. Courts will sometimes do this when the code provides no other definition for a 

similar term and the court is forced to identify a definition so it can apply the law. 

4. The proposed definition of sexual abuse for purposes of the Domestic Violence Crime 
Protection Act will likely exclude conduct that is currently considered sexual abuse 
under the Act. 

Your final question asks what situations would no longer qualify for protection orders 

under the Domestic Violence Crime Protection Act, if the following definition of "sexual 

abuse" was adopted as I.C. § 39-6303(10): 

Sexual Abuse is defined as the following: 

a. With force or threat of force, any willful physical contact, over or 
under the clothing, with the intimate parts of any person, when 
the physical contact is done without consent and with the intent 
to degrade, humiliate, or demean the person touched or with the 
intent of arousing, appealing to or gratifying the lust, passion or 
sexual desires of the actor or any other person; 

b. Any conduct that would constitute a felony under Chapter 66, Title 
18, Idaho Code; or 

c. Any conduct that would constitute a felony under Chapter 15, Title 
18, Idaho Code where sexual contact is an element of the crime. 

For purposes of this definition, "sexual contact" shall have the same 
meaning as defined in I.C. § 18-5613(3)(b). 

It should also be noted that "sexual abuse" is one of three ways an individual can 

establish domestic violence for purposes of obtaining a domestic violence 

protection order. The Domestic Violence Crime Prevention Act defines domestic 

violence as physical injury, sexual abuse or forced imprisonment or threat thereof 

involving certain individuals. See I.C. § 39-6303(1 ). 

It should also be noted that the proposed definition's reference to I.C. § 18-

5613(3)(b) incorporates a definition from Idaho's prostitution statute: 

"Sexual contact" means any touching of the sexual · organs or other intimate parts 
of a person not married to the actor for the purpose of arousing or gratifying the 
sexual desire of either party. 

That statute does not define what constitutes "sexual organs or other intimate parts." 
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We first note that it appears subpart c of the proposed sexual abuse definition only 

includes those felonies in Chapter 15, Title 18 that contain the words "sexual contact" as 

an element of the crime, and excludes other felonies in that chapter that do not contain 

those words as an element. This distinction is important because only five subsections 

in Chapter 15 specifically include the element of "sexual contact": 

• I.C. § 18-15058(1 )(c) - causing or having sexual contact with a vulnerable adult, 

not amounting to lewd conduct as defined in paragraph (a) of this subsection 

• I.C. § 18-1506(1 )(b) - causing or having sexual contact with such minor child, not 

amounting to lewd conduct as defined in section 18-1508, Idaho Code 

• I.C. § 18-1506(1 )(b) - defining solicitation, for purposes of the code section, as any 

written, verbal, or physical act which is intended to communicate to such minor 

child the desire of the actor or third party to participate in a sexual act or participate 

in sexual foreplay, by the means of sexual contact, photographing or observing 

such minor child engaged in sexual contact 

• I.C. § 18-1508A(1)(c) - causing or having sexual contact with a minor child 16 or 

17 years old, not amounting to lewd conduct as defined in paragraph (a) of this 

subsection 

• I.C. § 18-1508A(2) - defining solicitation, for purposes of the code section, as any 

written, verbal, or physical act which is intended to communicate to such minor 

child, age 16 or 17, the desire of the actor or third party to participate in a sexual 

act or participate in sexual foreplay, by the means of sexual contact, photographing 

or observing such minor child engaged in sexual contact 

Each of the above code provisions has its own "sexual contact." These code sections, 

for the most part, criminalize physical contact that does not otherwise involve genitals or 

intimate parts but is undertaken with the intent or arousing, appealing to or gratifying the 

lust, passion or sexual desires of the person. For example, rubbing a thigh, stomach, or 

other non-genital region for purposes of sexual arousal or satisfaction. 

Subpart c of the sexual abuse definition proposed in your question would substitute 

the prostitution statute's definition of sexual contact for the existing statutory definition. 

Substituting the prostitution statute's definition of sexual contact into statutes that 
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criminalize non-genital touching would replace the element of non-genital touching with 

an element of touching of sexual organs and intimate body parts. We believe this would 

result in internally inconsistency and thus create a set of statutory requirements that could 

never be satisfied. We therefore question whether the felonies described in subpart c of 

your proposed definition could ever be satisfied or form the basis for issuance of a 

domestic violence protection order. 

We also note that other subsections of those same felonies, as well as other felonies 

in Chapter 15, Title 18, prohibit more egregious physical contact of a sexual nature but 

do not specifically identify "sexual contact" as an element. If the proposed definition of 

sexual abuse requires the actual words "sexual contact" appear in the statute, the conduct 

prohibited in the following statutes could not form the basis for a domestic violence 

protective order unless the acts included a physical injury and/or forced imprisonment3: 

• I.C. § 18-15058(1 )(a) - lewd or lascivious acts committed upon a vulnerable adult 

• I. C. § 18-15058( 1 )(b) - involving a vulnerable adult in any act of bestiality or 

sadomasochism as defined in section 18-1507, Idaho Code 

• I.C. § 18-1506(1 )(a) - soliciting a minor child under age 16 to participate in a sexual 

act that does not include sexual contact 

• I.C. § 18-1508 - lewd and lascivious acts committed upon a child under age 16 

• I. C. § 18-1508A( 1 )( a) - lewd and lascivious acts committed upon a child age 16 or 

17 

• I.C. § 18-1508A(1)(a) - soliciting a 16 or 17-year-old child to engage in a sexual 

act that does not include sexual contact 

Setting the above concerns aside, we believe the following conduct would no longer 

qualify for a domestic violence protection order if the proposed definition of "sexual abuse" 

were adopted: 

• Sexual touching of an incapacitated spouse 

3 As mentioned previously in this letter, the Domestic Violence Crime Prevent Act defines "domestic violence" to 
mean the physical injury, sexual abuse or forced imprisonment or threat thereof. I.C. § 39-6303(1). 
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• Physical touching of body parts other than sexual organs or intimate parts, 

done with the intent of arousing, appealing to or gratifying the lust, passion, or 

sexual desires of such person, an incapacitated adult, a minor child or a third 

party 

• Creating sexually exploitative images or materials using a minor child 

• Soliciting a minor child to create sexually exploitative images or materials 

CONCLUSION 

I believe this fully responds to your questions. Please feel free to contact us with 

any further questions or concerns. 

Sincerely, 

~-~ 
COLLEEN ZAHN 
Deputy Attorney General 
Chief, Criminal Law Division 


